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History 0} Roman Private Law. Part I. Sources. By E. C. 
Glark, Regius Professor of Civil Law in the University, of Cam- 
bridge. (Cambridge University Press. 1906. Pp. 168.) 

Professor Clark proposes to trace, without minute detail, the 
history of Roman private law from the earliest times down to the 
legislation of Justinian, treating the events so far as possible in chrono- 
logical order. This he considers the best method of showing clearly 
the process of historical development. For such a treatment he 
stated in 1883 that his materials were, "to a great extent, collected" 
(Practical Jurisprudence, p. 6), and he now issues the first volume of 
the work thus foreshadowed. 

The most important recent contribution to this subject from the 
pen of an English civilian, Roby's Roman Private Law in the Times 
of Cicero, etc. (1902), is notable for the care with which it is founded 
upon the only sound basis, the ancient authorities. The same con- 
scientious method is pursued by Clark, who, it may be noted, was 
Senior Classic at Cambridge in 1858, as Roby was in 1853. 

Certain theories, brilliant yet seriously questionable, are so readily 
transmitted without fresh inquiry from one book to another — see 
for instance the "long descent" of Huschke's theory of nexum, 
pointed out by Mitteis in Z. Sav. Stijt. 22, 97-100 (1901)— that it 
is a pleasure to obtain, from such scholars as Roby and Clark, the 
results of a thorough and independent survey of our classical sources. 
An acquaintance with these and a valuation of their contents should 
properly precede the study of the matter derived from them. Thus 
the present volume is almostentirely filled (sees. 1 to 6) with a 
condensed critical account of the Sources. This is followed by a 
"Chronological Sketch" (sec. 7), in which the author gives an out- 
line of the whole work, as it will ultimately appear. 

Section I deals with the primary sources, by which are meant the 
original documents, or full copies thereof, known either to us now 
or to our classical authorities at the time when they wrote. The 
term "primary" thus covers not only extant inscriptions and negotia, 
such as are contained in Bruns' Fontes, but also lost originals, like the 
ius Papirianum, which Pomponius, our informant, presumably con- 
sulted. Clark inclines, with Pais, to a third century date for this 
Papirian compilation, and does not share with Hirschfeld and most 
modern critics the belief in its late origin after the time of Cicero. 
The traditional history of the XII Tables he regards as substantially 
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correct, and thus joins Girard, Cuq, Breal, Erman, Lenel, Kipp, 
Greenidge, in condemning the iconoclasm of Pais and Lambert. He 
remarks that the famous cippus found in the Forum in 1899 casts a 
light upon early Roman law unknown to the' classical writers, since 
it shows "that publication by inscription, in very early times, may 
not be so apocryphal as it has been hitherto considered." 

Section II discusses the secondary sources in the pre-literary period, 
that is, the possible sources of information, not documentary but 
in the nature of historic records, upon which our own immediate 
authorities may have relied. In this, the most important chapter 
of the present volume, Clark discusses the credibility of early Roman 
history; and after making due allowance for manipulation and other 
causes of corruption, he does not "see sufficient reason to question 
the general truth and approximately historical order, even of the 
account which has come down to modern times" (p. 55). As to the 
early legal movements, though their year dates cannot be regarded 
as trustworthy, there is not, he thinks, " any strong reason to question 
the reputed order of "events in general" (p. 66). 

In the next four sections he describes the secondary sources in the 
literary period, which are classified into (1) Historians, e. g., Livy and 
Dionysius; (2) General Literature, e. <7.,Plautus and Cicero; (3) Anti- 
quaries, e. g., Varro and Festus; (4) Jurists, from Cato Minor to Her- 
mogenianus. Then comes, under the title "Chronological Sketch," 
a syllabus of the matter, arranged in strictly historical sequence, 
with which the subsequent volumes are to deal — in all 97 sections, 
of which seven are contained in Vol. I. Last, we find a useful table, 
showing at a glance the dates of the juristic writers and of their 
principal works. 

The book as a whole displays that combination of sober judgment 
and sound scholarship which we expect from its author. He does 
not, however, seem to have taken sufficient pains to bring his mate- 
rial up to date. For instance, Girard's Manuel is cited from the second 
edition of 1897, not from the fourth of 1906, and so important a 
treatise as Kipp's Geschichte der Quellen (2d. ed., 1903) is not men- 
tioned. In the paragraph describing the life and work of the jurist 
Julian (p. 118), no notice is taken of the inscription, found in 1899, 
which for the first time gives us his full name (L. Octavius Cornelius 
Salvius Iulianus Aemilianus) and many important facts as to his 
distinguished career. See Holtzendorff's Encyk. der Rw. I, p. 137, 
n. 2; Z. Sav. Stift. 23, p. 54 (1902). 
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Again in connection with the monumenta (p. 12), and the work of 
Manilius (p. 102) our author might well have referred to Hirschfeld's 
opinion, now generally accepted, that Manilius wrote a treatise 
entitled "Monumenta" dealing with the laws of Numa (Ber. der 
Berliner Akad. phil.-hist. Kl. 1903, p. 2); but this ingenious theory is 
not noticed. 

Of the younger Cato, in view of the long fragment in Dig. 45. 1.14.1., 
it is hardly correct to say that "we have no direct quotation from his 
books" (p. 102); and in the account of Gaius (p. 126) it would have 
been well to mention Jors' interesting view, based upon the character 
of Gaius' citations, that his Institutes were founded upon the work 
of some earlier jurist dating from about 100 A. D. (Pauly-Wissowa, 
Real-Encyc, 5, p. 1450 (1905). 

Notwithstanding these omissions the general excellence of the book 
is such as to make us look forward with keen anticipation to the com- 
ing volumes, summarized on pp. 147-154. The historical work with 
which they would seem likely to prove most easily comparable is that 
of Cuq — Institutions juridiques, I, 1904 {2nde edition refondue) . Clark 
bids fair to excel his French confrere, not only in clearness of arrange- 
ment of the subject matter, but in solidity, and in that valuable 
quality which savors of Roman procedure — caution. 

W. H. Buckler. 

The First Year of Reman Law. By Fernand Bernard. Trans- 
lated by Charles P. Sherman, D.C.L. (New York: Oxford 
University Press, American Branch. 1906. Pp. xiii, 326.) 

This translation is intended to serve " as a guide to the beginner 
or investigator of Roman law." It may do for the "beginner," but 
scarcely for the "investigator," since the modern authorities cited 
are but few and almost all French. 

Though the title page is dated 1906, the references to Cuq's Institu- 
tions, vol. i, are unfortunately not to the latest edition of 1904, and 
those to Girard's Manuel are not to that of 1906. SoalsothePoste's 
Gaius, occasionally referred to by the translator, is not the enlarged 
edition of 1884. The exact dates of these editions should have been 
mentioned. 

A more serious defect is the literalness of the translation, by which 
the sense is sometimes obscured, and of which the following are but 
a few samples: 



